
(GOVERNMENT OF THE DISTRICT OF COLUMBIA 
PUBLIC EMPLOYEE RELATIONS BOARD 

In the Matter o f :  

Distr ic t  of Columbia 
Department of P u b l i c  Works, 

Opinion No. 178 

Pe t i t ioner ,  

and PERB Case No. 87-A-06 

American Federa t ion  of State,  County 
and Municipal Employees, District  
Counci l  20. Local 2091 (On behal f  of 
Leroy S t a t e n ) ,  

; 

Respondent 

On Hay 26, 1967 t h e  District of Columbia Department of Public Works 
(DPW) f i l e d  a n  A r b i t r a t i o n  Review Request  w i t h  t h e  D i s t r i c t  of columbia 
P u b l i c  Employee R e l a t i o n s  Board (Board) seeking rev iew of a n  A r b i t r a t i o n  
Award served on t h e  parties on May 4 ,  1987. 
g r i evance  s u s t a i n e d  i n  pa r t ,  as more fully d i s c u s s e d  l a t e r  i n  ch i s  Op in ion .  
Tne basis f o r  the appeal is DPW's c o n t e n t i o n  t h a t  the A r b i t r a t o r  was 
without  a u t n o r i t y  an? exceeded the ju r i sd ic t ion  granted by t h e  p a r t i e s ’  
c o l l e c t i v e  bargaining agreement i n  v i o l a t i o n  of Section 5 0 2 ( f )  of the 
Comprehensive Merit Pe r sonne l  A c t  of 1978 (CMPA) (Codified as District 
of Columbia Code S e c t i o n  1-605.2(6)).  1/ 

The A r b i t r a t o r  ruled t h e  

On June  10 ,  1987, the American Federation of State, County a d  Munic ipa l  
Employees, Local 2091 (AFSCME) f i l e d  an  O p p o s i t i o n  to  the Review Request 
contending t h a t  i t  s h o u l d  be d i smis sed  on t h e  basis that  the A r b i t r a t o r ' s  
d e c i s i o n  was w i t h i n  the a u t h o r i t y  g r a n t e d  by t h e  par t ies '  agrement. 

1/ The Execut ive  Director d i smis sed  the  r e q u e s t  a d m i n i s t r a t i v e l y  on 
August 19,  1587, on the basis t h a t  it was un t ime ly .  (See  Board Rule 
107.2) On August 31, 1987, the O f f i c e  of Labor R e l a t i o n s  and 
C o l l e c t i v e  Barga in ing  (OLRCB) on behal f  of DPW, requested that the 
Execut ive  D i r e c t o r  r e c o n s i d e r  her  d e c i s i o n  r e g a r d i n g  the t i m e l i n e s s  
O f  the appeal. Upon a rev iew of t h e  record, t h e  E x e c u t i v e  Director 
d i scove red  that  h e r  c a l c u l a t i o n s  were i n  error  and that the appea l  
was t ime ly  f i l e d .  The matter was t h e r e f o r e  p r e s e n t e d  to  t h e  Board 
for its c o n s i d e r a t i o n  on Janua ry  13, 1939. 
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S e c t i o n  1-605.2(b) g r a n t s  the Board e x c l u s i v e  j u r i s d i c t i o n  to cons ider  
a p p e a l s  from g r i e v a n c e - a r b i t r a t i o n  swards,  but l imits review t o  s i t u a t i o n s  
in which  t h e  a r b i t r a t o r  w a s  w i t h o u t  o r  exceeded h i s  or her j u r i s d i c t i o n ;  
the award on its f a c e  is c o n t r a r y  t o  law and p u b l i c  p o l i c y :  or was 
procured by f r a u d ,  c o l l u s i o n  or o t h e r  s i m i l a r  means. 

I n  concluding t h a t  the g r i e v a n c e  f i l e d  by AFSCME, Local 2091 on 
behalf of t h e  G r i e v a n t ,  Leroy S t a t e n ,  must be s u s t a i n e d  in part  and 
denied i n  p a r t ,  the A r b i t r a t o r  found: (1) DPW's change i n  i ts  method of 
a s s i g n i n g  vehic les  d i d  n o t  v i o l a t e  the parties' Master Agreement (Art ic le  
I V .  S e c t i o n  2 )  s i n c e  there was no convincing e v i d e n c e  i n  t h e  record t h a t  
t h e  p o l i c y  was promulgated because of t h e  G r i e v a n t ' s  un ion  ac t iv i t ies ;  
( 2 )  A l t h o u g h  DPW h a s  no o b l i g a t i o n  to n e g o t i a t e  its a c t u a l  d e c i s i o n  to 
change the e s t a b l i s h e d  p r a c t i c e  of a s s i g n i n g  v e h i c l e s  on t h e  basis of 
s e n i o r i t y ,  a s  the Union contends ,  i t  violate3 Art ic le  II, S e c t i o n  20 
of the  c o n t r a c t  by failing to n e g o t i a t e  the a d v e r s e  impact of i t s  
d e c i s i o n ;  and ( 3 )  DPW is t h e r e f o r e  ordered  to n e g o t i a t e  this change i n  
p o l i c y .  

DPW contends t h a t  the A r b i t r a t i o n  Award should  be modif ied because 
the Arbitrator was wi thout  a u t h o r i t y  to  f i n d  t h a t  w h i l e  DPW’s u n i l a t e r a l  
change i n  the method of a s s i g n i g  v e h i c l e s  w a s  n o t  subject to n e g o t i a t i o n s ,  
n e g o t a t i o n s  were n e v e r t h e l e s s  requi red  with respect t o  the adverse 
impact of p o l i c y  change. 
Article II, S e c t i o n  20 n e i t h e r  e x p l i c i t l y  nor i m p l i c i t l y  imposes any 
duty to n e g o t i a t e  a d v e r s e  impact .  Moreover, DPW a s s e r t s  that the 
Arbitrator's ru l ing  r e q u i r i n g  n e g o t i a t i o n  is i ncompa t ib l e  with the CMPA, 
which t h a t  the n e g o t i a t i o n  of compensation and non-compensation r e q u i r e s  
issues take place at the same t ime.  DPW u r g e s  t h a t  i n  this respect 
the remedy imposed by the a r b i t r a t o r  exceeds t h o  scope? of the agreement .  

I n  s u p p o r t  of its c o n t e n t i o n s ,  DPW argues  that 

I n  i t s  Oppos i t ion  to the Appeal, AFSCME argues that the Award did  
n o t  exceed t h e  a u t h o r i t y  g r a n t e d  by the p a r t i e s '  ag reemen t .  The Union 
directs a t t e n t i o n  t o  the a u t h o r i t y  of t h e  A r b i t r a t o r  under Article XXII, 
Section G of the Agreement, which s t a t e s  t h a t  an a r b i t r a t o r  is required 
to issue a " f i n a l  and b i n d i n g  d e c i s i o n  n o t  i n c o n s i s t e n t  w i t h  the [ p r o v i s i o n s ]  
of t h e  agreement ,"  and d i r e c t s  a t t e n t i o n  to  the A r b i t r a t o r ' s  f i nd ing  
t h a t  the " c o n t r a c t u a l  l i m i t a t i o n  p l a c e d  upon t h e  exercise of management 
rights was t r i g g e r e d ,  ... and the d u t y  t o  n e g o t i a t e  o v e r  impact is the 
result.” S i n c e  the A r b i t r a t o r  found a v i o l a t i o n  of A r t i c l e  II, S e c t i o n  
20). his remedy, AFSCME argues, was c o n s i s t e n t  w i t h  both his a u t h o r i t y  
and the v i o l a t i o n  found. 

The Board concludes  t h a t  the Review Request must be d e n i e d  for lack 
Of j u r i s d i c t i o n  under D.C. Code S e c t i o n  1-604.2(b) .  An a r b i t r a t o r  
d e r i v e s  his or her  a u t h o r i t y  from the parties' agreement  and applicable 

or r e g u l a t o r y  p r o v i s i o n s ,  and a n  a r b i t r a t i o n  award may not be 
by t h e  Board u n l e s s  the a r b i t r a t o r  h a s  the j u r i s d i c t i o n  
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In this case, the Arbitrator's interpretation of Article II, Section 
20 of the agreement, which expressly states that management rights 
are not subject to negotiations, but that the  Union may grieve when the 
exercise of those rights results in an adverse impact upon employees' 
terms and conditions of employment, cannot be said to be inconsistent 
with the parties' agreement. 

Therefore, the Board concludes that the Arbitrator’s findng and 
award on this issue are consistent with the express terms of the collective 
bargaining agreement. 
the jurisdiction granted by the agreement to require the parties to 
negotiate, upon request, the adverse impact of managerent's decision. 

The Arbitrator was within his authority and 

The Arbitration Review Request is denid. 

2 /  The Board does not find merit in DPW's c la im that the Award is inconsistent 
with CMPA provisions requiring the simultaneous negotiation of compensation 
and non-compensation ratters. Those provisions refer to the negotiation of 
an initial or successor collective bargaining agreement, not the negotiation 
of adverse impact questions pursuant to the parties' negotiated grievance 
procedure. 


